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atroc1ty, other words than those of trespass or misdemeanor are
employed.. Treason, murder; robbery, and burglary, cannot be
committed tithout committing a trespass, but no lawyer would
contend that a conviction for murder.could be had upon an"in-
dictment for trespass. . Indeed, it is too clear to admit of doiibt
that the term trespass is used only to denote offences of a lower
grade, and cannot be extended. to .embrace crimes of a. deeper
dye, des1gnated and defined by their technical and appropriate
appellations. . As the word trespass does not inchide the offence.
of horsestealing, it follows that in the prosecution of-that
offence the law requires no- prosecutor, and consequently this
motion must be overruled. . - .. . .. Motion denied.
S W,

JAMES LEMMQNS VS, WILLIAM FLANAKIN

1 L. and F. aﬂreed toruna horserece, and it was st;xpulated that 1f‘ exther falled ’
to run the race, the obligation for six cows and calves should be in full
force against the other ; held, that this contract was absurd in its terms ;
- that the court would not. reform it according to the supposed intention of

~._the parties, and that no action would ke upon it. .
2. Where there is ambiguity in a contract, the court wﬂl seachJ out 1f pmsxble
' the intention of the partles, and enforce it accordmgly, but a construe—‘
“tont whlch‘would impose & lxablhty on 6ne party when the letter fixes it
on’ the ‘other, cannot be. tolerated, and especnally where the’ contract is
- ‘without a valuable consideration, and lmmoral in 1ts tendency

October, 1825 — Actlon of covenant determlned before Ben-
;Jamm Johnson, Andrew Scott, and William Trimble, judges..
. OpINtON oF THE COURT. — This was an_ action of covenant,
brought on a penal obligation for a failure.on the part of Flana-
kin to run a horserace. . The plaintiff has made profert of the
obhgatxon, and. after setting out the terms of the race, states the -
.condition substantlally as, expressed in ;the. obhgatlon. It is
also alleged . that . Lemmons ‘was ready and offered to perform
.the condltlori. on his part, and that Flanakin, failed and refused
to run -the. race accordmg to the condxtxon .of the obligation.
The allegatlon as to the failure to run the race is as follows,

namely: % And it was then and there by the aforesaid parties
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further agreed, that should either of them fail to run agreeable
to the said obligation, that the same for six cows and calves
was to be in full force and virtue-against the other” =

-+ This allegation ‘conforms to the condition:of the oblxgatlon,
and the defendant by his' demurrer questions 'the ‘right of - the
plaintiff to maintain this action.: He urges "that, agreeable to
the literal redding of the obllgatlon. the party who failed to
.comply with the -condition would have the rlght of action
against the other; in other words, that it is not in force against
him who fails to-run, but dgainst him who complies: with' the
condition. . This - unquestionably is' the litéral readmg ‘For
the- plaintiff it is urged, that it was obviously ‘a mistake in _
the scrivener, and that the court should disregard the words and
construe the obligation according to what may be supposed to
have been the intention of the parties; that is, that it should be
in full force- and-virtue agairist him who failed to comply, con-
trary to the letter, that it « should be in full force and virtue’
against the other” :

When there is. amblgulty we, will search .out, if possxble,
: the true mtenhon and. ‘meaning of the. parties, and enforce the
contract in conformlty with- that intention and meaning. . 11
Co. Rep '34; 1 Term' Rep. 313. But certamly we cannot.
' adopt a conqtructlon in direct v1olat10n of the reading and letter
of an obhgatxon, nor can we.say | thaf under certain circumstan-
ces, one party shall be: liable to the. penalty of. an. obligation
when it is expressed that the other shall be. 1 Term Rep. 51,
- 52; 6 East, 518; 9 Ib, 101. The least that can be said of this
contract is, that it is absurd in its terms, and however much
the court, for the purpdse of doing justice to both parties, mlght
be disposed to rectify a mistake in a contract entered into in .
good. faith and for a full and valuable consxderatlon, yet we do
not feel authorized or requited to go the same length in support
of one Wlthout a valuable eon51derat10n, absurd on its face, and
immoral in its tendency.. We think this action cannot be main-
tained, and therefore the demuirer must be sustained, and Judg-
ment entered for the defendant. Judo-ment accordmrrl Y.
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