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r;cord that others were; not proper,\ grounds m arrest Jof Jud
‘ment,;: and that some had not been. presented at the prop ime
Jor.in’ . proper, manner, if, good at all, o
jire .[‘he prisoner, berng hasked if. he had any objection why
;tence should not; be pronounced agamst him_on_ the verdict. of
the. jury, sa1d that he objected, to'any,, sentence, because he. was
adv1sed that the 1nd1ctment didi not properly charge the com-
imission, ot;' a. felony» ,_,The court dlsregarded his. ob]ectmn, and
sentenced him; to be ,tcastrated accordmg to the law in that.
.behalf provrded, by a skrlful phys1c1an, under; the dlrectlon of.
.the_ sheriff of Arkansas county, on. the. 15th February, 1820 s
between ten: o’clock A M and three o clock My, of, that day 1
. A motion.was made by the. prlsoner for a writ 9 error, comm
nobzs, but the motron, wag, overruled :
41 Joshua, Norvell, prosecutmg attorney, for the Umted States. :
1o, JASEN, Ckambquamg Henyy, ;Cassady, Alexander Walker, and
PerlJ Wallts, for the prrsone ey
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Winitam. Rcssnmf vs.'

.‘( 1, N :»; oo
AMO ,‘WHEELER et al .

1.'Th forclble entry hnd detamer, the’ nght of having the proceedmgs rev:ewed
%5V by'n higher tribunal in the mode pomted out by law, is allowed to the de-
. fendant as well as the complainant. . *: RS s
2 In‘ forcible entry and. detainer, if the summong: ontams the substance of
;.. the complamt 50 a3 to apprise the defenda the nature and extent
ke "of the claim, it is ‘sufficient without” reciting the o plamt fally, R
“8, Where a limited: jurisdiction is conférred- by statute’ the constraction ought
Y7 to be strict’as to the extent of Jurrsdlctron ‘but lxberal as. to the mode of
1 proceeding: s .
’4. Althouwh a verdict is m{'orm'd yet if the substance of the 1ssne has been*
found. it is good, for a verdict is not to be taken strl(,tly like.. pleadmg, and ’
- courts will mould a verdict mto form according to. the real Justu.e of the case.

J'unc, 1821, — Forcible Entry and: Detalner. Error to’ the
Pulaski Circuit Court, determined before Ben]amm Johnson .
nnd Andrcw Scott, ]udges. B : *

~ ¥ This senteiice was not executed, the pnsoner havmg been pardoned by
James Miller, the governor of Arkansas Terrrtory
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‘Ruseell ». Wheeler et al.

». JoHNsoN, J., delivered- the opinion ‘of :the Court.— Russell
sued out from two. justices of the peace, a warrant of forcible
entry and detainer against Wheeler and. others, and the. jury
having -found a verdict agalnst them, . they obtained .a cer-
tiorari and brought the case before the circuit court. - On
thetrial in' the circuit coart,-the ‘proceedings of the justices’
court were set aside and annulled, . Many obJectlons have been
urged -to the .writ- of certiorari: granted by. the. court below,
o which; from the view we have taken, we do not deem it matenal
fto decide. - _ : S e el el Cois

~“Forthe sake of the prachce, however, we' w1ll consxder the ﬁrst

+Tt is contended that a' writ of certiorari-in a case of forcible
entry and ‘detainer, is, by the statute; allowed to the plamtlﬁ' only.
If this construction be correct, it is believed that it would
" present a novelty in the history of judicial proceedings. What
just reason can exist for permitting a’ plaintiff .in a case of this
~ kind to apply to:a superior tribunal, to correct errors and annal
proceedings by which he -is prejudiced, and- denying the same
right to'a defendant, we are wholly at a loss to discover. That
a claim may be set up by a plaintiff ‘which is neither supported
by justice nor law,as’ well as that'a defendant may have acted
illegally, are abundantly manifest. .- We cannot suppose that
because a ¢omplaint is made, :and & suit. institnted, that- it
_therefore follows that the party has a just causé of action.
‘Experierice’ evinces that many clalms are asserted whlch have
no foundation in ]ustlce or'in law, . DAL
It would seem, therefore, as reasonable to extend to the
defendant the same means for the correction of errors which
may have been committed against him, as to the plaintiff when
similarly situated. ' But from an examination of the statute, it
" s clear that it does not warrant the construction contended for.
The nght of having the proceedings -reviewed by a higher
“tribunal -is reciprocal, and is_ alike demandable by either party
Geyers Digest, 204. AT TP

' We will now- proceed to what we deem the main questxon
‘in"the cdause, namely: Whether the court below acted correctly
in setting aside and reversing the ]udgment of the justices. The
first error in the proceedings before the justices’ court relied on by.
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the’ counsel of - the’ defendants in‘errof is; ¢ that the' summons. is
not 1SSued accordmg to thé form prescrlbed by the:statute ;:it
Grhits one half of the plainty it-omits the time the forcible entry -
dand detainer’ ‘was: alleged:'to” have- been done ; . it omits' the.
quantlty ‘of land, and’ the*'description:i of :the boundaries: 45
glven in the plamt, and r 'srecrtes that part of the plamt whlch
it purports to recite.? s el Dt hus o G
It is true’ that the summons- does not: contam a hteral copy
of the: complaint, nor do:we. apprehend that.it is necessary. :* All:
that is essential i is, that the summons shall contain the substance
of the complaint,. 'and so describe the land.in contest that the de-
fendant may be apprised of the extent of the claim set up agamst
him, and thereby be.enabled. on ‘the:‘trial .to, make his defence.
That the summons: contains a.proper and definite; description
of.thé land; so as fully: to ‘apprise the- ‘defendant of: the: subjects
matter ins disputé}i weithink: admits- of nozdoubt.: ;The-com:
plaint is upon a forcible entry.and: detalner upon the flactronal
quarter of gection' two, ini- township one; riorth: of: the base line.
of range: twelve, west of: the fifth- principal meridian;. containing -
about, forty acres of landybounded on; the. north by.the: Arkan~
sas river, on. the éast by'the: QuapawIndian line; on the west
by.the north-and south lifie, between: sections two and three in
township-aforesaid,:on: the 'south:by: the! southwardly boundary
of the. north-west. fractional: quarter of section twouic o iueiis
+'The summons- describes the -premises to be,: ¢ That part: of
the north-west fractional quarter: of: section: two, in; township:
one north of the base line, range twelve west, of ‘the fifth princi-
palimeridian that lies. south' of- the Arkansas-river, at a place
called ¢ Little Rock Bluff)in the'county of Pulaski.’: -It is easy’
to. perceive . that the summons. describes:the same- fractional
quarter section: of land. that-is described:in-the. complamt, ‘and
‘although the description is: not-made:in: .the  same words, yet
they are. substantially the 'samé: -It: has ‘been contended.that
the form of proceedmg given by the act ofiassembly must be
literally pursued.: ' By adverting -to. the: ‘adjudications. of “other
courts it will be seén, that a more liberal interpretation has been
given to. statutes ‘analogous: to.the ‘present. . Inthe case of
Barret v.-. C/utwood 2 Bibb; 431, upon a statnte in many- re.
1 .
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spects similar to the one under. which theése proceedings were
had, the court says: ¢ Where a limited jurisdiction ,of this sort
is given by act of assembly to be exercised in pais, the correct
rule appears to be, that asto the extént of jurisdiction” the act
should be construed ' strictly; but-with respect to the mode of
‘proceeding, a liberality of construction ought to be indulged.”

_ Other cases might be cited to show that where a-statute’ pre-
scribes & form of proceeding, a substantial, and not a' literal

“ compliance is all that is required.  “We are therefore of ‘opinion
that the simmons in this case contains the essential part of the
complaint, and that it is sufficient under the:act of assembly.

. The point mainly relied on by the’ defendants’ ‘counsel is,

_ %that the verdict of the jury was fatally defective, and -insuf-
ficient for the justices to enter a judgment thereon.” "It is in
the following words: ¢ The jury tpon’ theéiti oaths do find, that
the lands or tenements in the county of ‘Pulaski, bounded ' and

- described as in the'complaint, upon” the first.day of January,
~ 1820, were in the lawful and rightful possession of said Wil-
liam Russell, and that the said Amos Wheeler and others did,
upon the same day, unlawfully with force and'strong hand expel
~-and drive out ‘the said William Russell ; ‘wherefore'the jury find
_ upon their oaths, that the:said ‘WilliamRussell ought to have
restitution thereof rwithout delay.” *drl 7w T e oo
Several specific objections ' have been: wurged ‘against the ver-
dict, which we will proceed to'examine : 1.1t is'insisted that the
‘verdict does not pursue the form préscribed by the 'statute. This
objection, as far as it regards form'only, has'been sufficiently
~.remarked upon, and. no further ‘observations will ‘be added.
‘2,4 Thatit does not contain a description of the land in'contest.”
By a reference to the verdict® it will be seen, that :although it
“does not itself describe the boundaties, yet. it tefers to a paper
in-the case, the complaint, for -the boundaries, which renders it
-as certain’ and as - definite asif those:boundaries were again
“recapitulated in the verdictitself:’ The maxim of law, « Id cer-
tum -est- quod certumreddi potest,” - applies ‘to ‘cases like the
present; we are therefore of opinion, that it is not defective on
this account, but that it sufficiently describes :the land- in con-
- troversy. . 8. “ That it only findsaforcible entry into the premises,

i
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and does hot find a forcible detainer;by the defendants.”. . Upon
- .an examination: of .the verdict we are clearly of . opinion, that it
finds a forcible detainer as well as entry.: What is the langhage
of: the: verdict/2:- It-is; “/That the jury. find that: the defendants
"did: with force and strong ‘hand. expel and: drive out the plain-
tiff;; whetefore: .the . jury: find-upon their oaths, that. the said
-William : Russell- ought:  to.. haves restitution thereof. without
delay?: oo e e i spivenens et s iy
~‘{What is the conclusion that a mind unshackled by technical
rules;would draw:from the latter clause of the verdict? . Is not
the inference: irresistible, that the:jury find:a detainer when they
say that the plaintiff ought to have; restitution without delay?
~Why should he have restitution; unless he was kept out of pos-
session ? “Upon..any: other, supposition the language is more
‘than unmeaning;. it:is/absupd. vy w1 7 o s Wi ool ad
hir Iff then the meaning o, the jury is clearyand it is their inteni-
tion toi sayyas, it- certainly. is; that:the .defendants detain the
-premises, although :it \may. not: be expressed in technical:las-
guage, or according to,usual forms, yet the court are bound. to
'work and mould. the:verdict. into form-according to:the real jus-
tice of the:: case...The; rule. tipon: this/ subject: has been. long
‘settled, and is supported by a uniform train-of authorities. In
the case of Worley v. Isbel, 1 Bibb,:251; it is laid down, « that
-though theiverdict may not conglude: formially: or punctually in
‘the: words: of i the issue, yet. if the.point-in issue.can be con-
cluded out: of the finding; the court shall work “the verdict into
form and male it serve. . Verdicts.are not to be taken' strictly
like pleadings, but the- court will : collect’ the meanihg: of the
‘juryyif they give such a verdict as the court can understand.”
:The same principle will be found decided in the case of Pater-
son v. The United States, 2 Wheaton, 221 . &, Sk
- The same doctrine is to be found, only in a stronger point of
.view, in Crozier.v. Gano and wife, 1 Bibb, 257, And to the
same effect: are. cases in 2 Bibb, 427; 3 Henning & Munford,
309; Hawks v.. Crofton, 2 Burr. 698, . In. the case before the
-courty there can be, no doubt as to the meaning-of the jury.
They have in substance found that the defendants detained the
Jand in contest; we are therefore satisfied that this objection to
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the verdict ought not to be sustained. - Upon a consideration
of the whole' case :we areof-opinion, that:the ‘¢ircuit court
erred in setting aside and reversing ‘the proceedings. of the jus-
tlces, and - the Judgment, therefore, must be reversed a’nd ‘the’
cause remanded : e et St e

Py LSRR U

1. It is erroneous to order a plamtxﬁ‘ to be nousulted agamst ‘his- consent. .. 1’
" .. Peters, 471, 497; 6 Peters, 609, .. .7 . bl b s qv et
2. When nonsuit may be taken.'. 1 e

.Tune, 1821, ——Appeal from"Lawrence Clrcult Court, deter-’

»mmed before Benjamin Johuison ‘and “Andrew’ Scott, judges.”

.....

“ OprnioN. oF THE Courr.— It is- clear that’ the court erred’ in

rejecting ‘the evidence offered’ by the plaintiff ‘as"stated 'in’ the
bill of exceptions, and also in ordermg the plamtlﬂ' to be non-
suited against his'consent.! . :
The evidence was clearly admlssuble to support the cause of
‘actron as laxd in the declaratlon, and should have been received.
o R Reversed

A plemtlﬁ' cannot be nonsulted agamst hxs consent because he ha,s a
right by law to have his case submitted to 2 jury and the court, He may agree
to & nonsuit; bus if he doss’ not choose so'to do, the ‘court cannot ‘compel him

to submit to it. * Elmore v. Grymes, 1 Peters; S.C:i R, 4715 D' Wolf v. ‘Rabaud,’

1 Peters, 497; Crane v. Morris, 6 Peters, 6093 Mitchell v, New England Mar.
Ins. Co. 6 Plckermg, 1183 Bove v. Davis, 5, Blackford 115;  Martin v, Webb,
5 Ark. 74; Wells v. Gaty, 8 Mls 681 Hunt v. Stewart, 7A 5
V. Brach, 4 Yerger, 528. : o ,

A plaintiff may take afionsuit’ at any tlme ‘before’ the’ court or Jury ‘have

'...

actually rendered a verdict.. . Dove v. Hawks, 8 McCord, 559 ;- M Lughdn v.-

Bovard, 4 Watts, 808; Wooster v.Burr, 2 VVend 2955 Haskell v: Whiiney, 12
‘Mass. 49, note.

‘ 4

i

In Arkansas itis provxded by statute, that “no plamtlﬁ' shall be permrtted:
to suffer a nonsuit on trial after the jury have retired. from the bar, or.the cause;

has been submitted -to the court.”. Dlgest, § 111, p. 818, :

" A rionsuit cannot be ordered by the court without the - acqulescence of the_

plaintiff. The correct practice is to instruct the Jury, that if the evidence has

Scz uggs'




